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RULING

1. Background

I.1. This ruling disposes of three contemporaneous applications: (i) First, from the
Respondent for dismissal of the Appellants” appeal for not complying with the
deposit requirement under section 59(2) of the Tax Administration Act; (ii)
second, a cross-application from the Appellants for dismissal of the
Respondent’s application for non-service; and (iii) third, from the Appellants
for referral of this matter to the Chief Justice for his certification that it expressly
and substantively relates to or concerns the interpretation or application of the
provisions of the Constitution.

1.2, This ruling does not deal with these applications following the chronological
order in which they were brought before the Tribunal. Rather, it will deal first
with the Appellants” application for dismissal of the Respondent’s application.
Whichever way that first application is disposed of, it does not sequentially
settle the rest.
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1.3, The Appellants commenced this appeal by way of their Notice of Appeal (the
notice) filed on 15t July 2025 under sections 13 & 14 of the Revenue Appeals
Tribunal Act, 2021 (the RATA), aggrieved with the objection decision of the
Commissioner General contained in a letter dated 13% June 2025 dismissing
their objection to his demand that they pay capital gains tax in relation to an
alleged disposal of their shares in llomba Granite Company Limited (Ilomba),
in which both of them were, at all material times, shareholders.

14. It was followed by their statement of facts and arguments in law, witness
statements and a copy of the objection decision in dispute per section 13(3)
RATA, tiled on 234 July 2025 (more than 14 days from the date of filing the
notice).

1.5.  Inresponse to the appeal, the Respondent, on 315t July 2025, filed his “Notice
of Preliminary Objection and an Application to Strike Out Appeal” (under
section 13 RATA) accompanied by a supporting affidavit of Counsel Laureen
Mputeni.

1.6.  Asmay be gathered from that the Appellants” grounds of appeal and assertions
of fact, and from the affidavit of Counsel Mputeni, the facts leading to the
present appeal and applications are as follows:

1.6.1. The Appellants held shares in llomba which had, until 2021, a mining
licence (its major asset) and mineral rights over a granite mine at Illomba
in Chitipa District. They, on 27% March 2019, sold these shares and
mineral rights to a Chinese company named Cheng Limited for US$1.5
million payable in 3 installments. They sold the shares and mineral
rights before the mining license had lapsed, but with a hope and
expectation that the Government of Malawi would renew it.

1.6.2. Cheng Limited paid Ilomba US200, 000 as the first installment,
deposited in a bank account of llomba, which does not belong to the
Appellants personally.

1.6.3. Along the way, this share sale agreement was apparently cancelled.
Currently, there is a situation where Cheng Limited paid US5200, 000 to
llomba and no corresponding number of Appellants” shares in llomba
were formally transferred by the Appellants to Cheng Limited.

1.6.4. After considering all circumstances connected to the share sale
agreement, the Respondent, on 25" March 2025, determined that the
Appellants were liable to pay capital gains tax and a penalty, all
amounting to K1, 941, 926. 772. 61, in relation to this transaction.

1.6.5. On 15% April 2025, the Appellants appealed to the Respondent against
that demand.
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1.6.6. The Respondent rendered his objection decision on 13% June 2025
dismissing that objection upon which the Appellants filed this appeal
with the Tribunal.

1.7. Now, these Appellants had not, at the time of filing the appeal, paid 50% of the
demanded taxes (to wit, 50% of K1, 941, 926. 772. 61).

1.8.  The gist of the Respondent’s application is that non-payment of the 50%
deposit is irregular and unprocedural which requires the Tribunal to dismiss
this appeal, pronto.

1.9.  On the other hand, the gist of the Appellants’ first application is that non-
service by the Respondent of his application is an incurable irregularity
warranting its dismissal.

1.10. The Respondent’s application was first scheduled for hearing on 8" August
2025. It was then adjourned to, and heard on, 25" August 2025.

1.11. It was on 261 August 2025 that the Appellants filed their second application
for a constitutional referral of this matter to the Chief Justice under section 9
of the Courts Act (cap 3:03) as read with Order 19 rule 7 of the Courts (High
Court) (Civil Procedure) Rules.

2. Issues for Determination

2.1.  Whether the Respondent’s application for dismissal of the present appeal
should itself be dismissed for want of service;

2.2, Whether the appeal is incompetent considering section 13 of the RATA and
section 59 TAA, and should be dismissed; and

2.3.  Whether the Tribunal has jurisdiction to make a constitutional referral to the
Chief Justice.

3. Analysis

(a) Whether the Respondent’s application for dismissal of the present appeal
should itself be dismissed for want of service

3.1. As observed by the Appellants, the Respondent’s application was first
scheduled for hearing on 8t August 2025. It was adjourned to 25t August 2025
as the Respondent had not, before then, served the Appellants with copies of
his application.
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On the rescheduled date, the Appellants appeared despite, again, having not
been served by the Respondent upon which they raised an oral cross-
application to dismiss the Respondent’s application for non-service.

Counsel for the Respondent conceded to not having served the Appellants a
copy of this application. However, she submitted that non-service of the
relevant documents on the Appellants was not, under rule 10 of Revenue
Appeals Tribunal (Procedure) Rules, a ground for dismissing their
application.

Observably, service of applications is a fundamental requirement of natural
justice. Twice the Respondent failed to serve the Appellants, despite being
given an adjournment for that very purpose. The Respondent’s application is
thus procedurally irregular.

However, non-service does not automatically lead to dismissal of an
underlying application.

Under rule 10 of the Revenue Appeals Tribunal (Procedure) Rules, the law is
as follows:

(1) Where a party to an appeal or matter fails to comply with any rule herein or
direction given by the Tribunal under rule 9, the Tribunal may make such order or
take such action as the Tribunal considers just.

(2) Without limiting the generality of subrule (1), the order so made may —

(a) waive the requirement to comply with the rule or direction;

(b) set aside all or a part of the proceeding;

(c) declare a document filed or a step taken by the party to be ineffectual;

(d) require the party to remedy the failure;

(e) require the party to pay costs; or

() require the party to do or take any action as the Tribunal determines appropriate
for the just and expeditious disposal of the appeal or matter.

Observably, this rule does give the Tribunal wide powers for dealing with non-
compliance with these procedural rules. But, while this rule empowers the
Tribunal to dismiss an irregular application, it also permits it to tolerate an
irregularity depending on circumstances of a matter and when it is appropriate
to so do.

Also, rule 3(2)(b) of these procedural rules enjoins the Tribunal to avoid
unnecessary formality and allow such flexibility in the conduct of proceedings
as would enable it to dispose of the proceedings expeditiously, tairly and justly.
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Looking at the gist the Appellants” application herein (that non-service by the
Respondent of a copy of his application merits dismissal of that application), a
question arises as to what could be the effect of dismissing that application.

3.10. Indeed, the Appellants, in their written arguments filed on 26t August 2025,
conceded, in paragraph 8 thereof, that provisions of section 13 RATA and
section 59 TAA are mandatory in nature and questions as to whether these
provisions set conditions precedent before any appeal can be heard by the
Tribunal cannot be avoided; and will always surface in this matter unless
definitively addressed by this Tribunal or a superior court. It was a tacit
admission that dismissing the Respondent’s application will not, by itself, stop
questions arising relating to the competency of this appeal in view of the
peremptory deposit requirements under the Tribunals’ jurisdictional law.

3.11. Since section 13 RATA read with section 59 TAA imposes conditions
precedent which an appeal must satisty before the Tribunal entertains it, and
since it remains to be considered whether the present appeal has met these
conditions, dismissing the Respondent’s application for procedural
irregularity may, in a way, appear to have the effect of regularizing an
otherwise invalid appeal.

3.12.  In the premises, the Tribunal declines to dismiss the Respondent’s application.
It shall proceed, and hereby proceeds, to determine the substantive merits of
that application.

(b) Whether the appeal is incompetent considering section 13 RATA and section 59
TAA and should be dismissed.

Context

3.13. During the hearing of applications herein, the Tribunal invited both parties to
comment on the import of section 13 RATA as read with section 59(2) of TAA
- for instance, whether on a reading these two provisions, side by side, non-
compliance with the deposit requirement triggers automatic dismissal of that
appeal.

3.14. [Initially, Senior Counsel for the Appellants expressed reservations to respond
to that invitation, stating it was unnecessary to do so. To respond to the
invitation would have necessarily required him to respond to the merits of the
Respondent’s application which he was unwilling to do. He reasoned that
there was, in the first place, no application before the Tribunal for him to
respond to on grounds of non-service; and, secondly, the sole surviving
application before the Tribunal was that from the Appellants for dismissal of
the Respondent’s application.

3.15. But, considering that the Tribunal can raise jurisdictional questions in an
appeal suo motu - without an application or request from the Commissioner
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General - the Tribunal resolved to consider the merits of the Respondent’s
application.

Statutory Framework

Section 59(1) TAA entitles a dissatisfied person to appeal to the Tribunal
within 30 days of the objection decision, in accordance with the Act.

Section 59(2) provides that:

Where an objection decision raises a tax liability, an appeal against the decision
shall not be entertained by the Tribunal unless the person has paid —

(a) the undisputed assessed amount; and

(b) a fifty percent deposit of the assessed amount in dispute; or

(c) in the case of an import tax, the whole of the tax amount assessed on the
imported goods.

Section 59(3) states that notwithstanding any law to the contrary, where a
person files an application in the High Court challenging a tax decision of the
Commissioner General which raises a tax liability, the requirements of
subsection (2) shall apply.

In interpreting section 59(2) & (3) TAA, issues arising include the following;:

i. Whether the Tribunal has the power to waive the deposit requirement;
1. Comparative analysis of the deposit requirenient;
. Whether non-compliance with the deposit requirement triggers automatic
dismissal of that appeal;
0. Meaning and scope of ‘a tax decision’, ‘assessments, ‘tax liability” and the
application of the deposit requirement;
0. Whether the deposit required under this provision must derive from the proceeds
of the disputed tax transaction;
vi.  The meaning of “fifty percent deposit of the assessed amount in dispute”; and
oit.  Whether the High Court route avoids the deposit requirement.

Issue 1: Requirement to pay Deposit and Tribunal’s Power to Waive the Deposit
Requirement

3.20.

3.21.

The wording as it stands in section 59(2) TAA — “shall not be entertained” —
makes it mandatory for whole payment of undisputed assessed amount, or
50% deposit of the assessed amount in dispute, or whole assessed import tax,
as the case may be, to be made before an appeal is lodged with or heard by the
Tribunal.

Indeed, the use of the word “shall” permits no exception. It is commonplace
that the use of “shall” in a statute connotes a mandatory obligation. It expresses
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a duty, obligation, requirement or condition precedent. See Galaxy
Broadcasting Corporation Ltd v George Misinde & Others Miscellaneous
Civil Application no. 31 of 2016, {2016] MWHC 538 (3 July 2016).!

3.22. The mandatory wording in this provision establishes a jurisdictional threshold.
The Tribunal’s authority to hear appeals is contingent upon statutory
compliance.

3.23. As a creature of statute, the Tribunal must give effect to clear statutory
commands. It has no general inherent jurisdiction akin to a superior court that
would allow it to override or dilute express statutory conditions. It is not
permitted to suspend payment requirements, considering hardship and
prospects of success.

3.24. In the absence of such explicit statutory language in Malawi, it would be
inappropriate to import a power by implication.
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In conclusion, the Tribunal holds that an appellant must pay a deposit before
the Tribunal can entertain or hear his appeal; and the Tribunal has no power to
waive the deposit requirement imposed by section 59(2) TAA.

Issue 2: Comparative Practice in Sub-Saharan Africa

3.26. The provisions in section 59(2) TAA reflect the “Pay Now, Argue Later”
principle which is premised on the understanding that tax collection should
not be hindered by ongoing litigation. This stipulation serves as a preventive
measure to dissuade taxpayers from utilizing “objections to assessment” as a
tactic to postpone the payment of taxes that are legitimately owed to revenue
authorities.?

3.27. Arguably, this principle restricts taxpayers' ability to contest tax decisions. If
taxpayers do not meet the criteria outlined in the law, their objections are
dismissed. It makes it difficult for taxpayers to challenge disputed tax
decisions.

3.28. Tax regimes in sub-Saharan Africa commonly impose pre-deposit
requirements to ensure revenue protection and discourage meritless appeals:

2.28.1. Uganda: Section 74 of the Tax Appeals Tribunal Act requires payment
of the higher of thirty percent (30%) of the disputed tax or the
undisputed amount before an appeal is admitted (see Uganda Projects

!Available on https:/ /malawilii.org/akn/mw/judgment/ mwhc/2016/538/eng@2016-07-03

2 Breakthrough attorneys, 'A glance on the ‘pay now argue’ later principle' (Raising Tax Assessment
Objections In Tanzania, 3rd August 2016) <https://breakthroughattorneys.com/raising-tax-assessment-
objections-tanzania/> accessed 29 August 2025
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Implementation and Management Centre v Uganda Revenue
Authority Constitutional Appeal No.2 of 2009°

2.28.2. Tanzania: Section 51(5) the Tax administration Act requires a taxpaver
to pay the undisputed tax amount, or one third of the assessed tax
amount, whichever is greater, within thirty days from the date of service
of the tax decision before his objection to the decision can be admitted
by the Commissioner General.

2.28.3. Kenya: In 2023, the Kenyan Revenue Authority sought an amendment
to section 32 of the Tax Appeals Tribunal Act through the Finance Bill
2023 to include an "escrow mechanism" in the framework for tax
controversy resolution. According to the proposal, if a taxpayer was
unhappy with a Tribunal decision, they would be required to deposit at
least 20% of the disputed taxes in an escrow account in favor of the KRA,
betore they could file an appeal with the High Court. This Finance Bill
provoked massive protests in that country and was later withdrawn
from Parliament.

2.28.4. Zambia: There is no single uniform statutory rule requiring taxpavers
to deposit undisputed tax before lodging an appeal to the Tax Appeals
Tribunal. Instead, the position varies depending on the tax statute. For
instance, section 109(1) of the Income Tax Act provides that a taxpayer
dissatisfied with the Commissioner-General’s objection decision may
file a notice of appeal with the Tribunal within thirty days. No express
deposit requirement is stated at this stage. On the other hand, section
31(2)(b) of the Value Added Tax Act requires deposit of the disputed
tax or interest with the Tribunal.

1o
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5. Nigeria: Under paragraph 15(7) of the Fifth Schedule to the Federal
Inland Revenue Service (Establishment) Act, 2007 (as amended)
(the “FIRS Act”) and the Tax Appeal Tribunal (Procedure) Rules 2021
(Order III Rule 6), a taxpayer is required to pay 50% of the disputed
amount into an account designated by the Tribunal as security before
the appeal can be heard. Failure to make this deposit can lead to the
appeal being struck out. See Multichoice Africa Holdings B.V v FIRS.#

2.29. Notably, while section 51(5) of Tanzania’s Tax administration Act requires
payment of deposit before a taxpayer can object to a tax decision of the
Commissioner General, there is no similar requirement in Malawi. Here, the
deposit requirement applies at the time of lodging an appeal with the Tribunal

Available on hitps://media.ulii.org/media/judgment/ 104361 /sourc. ..

iSee Banwo & Ighodalo, “50% Deposit for Prosecution of Tax Appeals in Nigeria and Compliance
Essentials for Businesses”. Available on 50% Deposit for Prosecution of Tax Appeals in Nigeria and
Compliance FEssentials for Businesses - Lexology
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2.30.

3.29.

3.31.

against an objection decision of the Commissioner General; and not at the time
of lodging with the Commissioner General an objection to his tax decision.

These comparative frameworks support the proposition that deposit
requirements are fiscal safeguards, not discretionary niceties.

In comparative perspective, Malawi’s regime, just as Nigeria’'s, is stricter than
that of Uganda (30% deposit, though now constitutionally limited where
liability rather than quantum is in dispute), and South Africa (which permits
suspension of payment on defined criteria). It is closer to Tanzania and Zambia,
both of which generally apply the “pay now, argue later” rule, though Zambia
allows a narrow Tribunal discretion under the Value Added Tax Act. Malawi’s
Tax laws confer no similar waiver or suspension power on the Tribunal.

Issue 3: Whether non-compliance with the deposit requirement triggers
automatic dismissal of that appeal

Section 59 TAA provides:

“The Tribunal shall not entertain an appeal where the appellant has not paid the
undisputed amount of tax and 50% of the disputed amount” (emphasis supplied).

And, section 13 RATA provides that:

“The Tribunal shall not allow an appeal to be lodged, or if lodged, to be heard,
where the appellant has not complied with section 59 of the Tax Administration
Act”(emphasis supplied).

The statutory language in these two provisions suggests that compliance
(payment) is a condition precedent to the Tribunal taking jurisdiction. If an
appellant fails to comply, the appeal is likely invalid.

However, there appears to be an inconsistency between the two provisions.
And, it is crucial to differentiate these terms to fully grasp the procedural
limitations set forth by the two Acts.

The TAA clearly states that the Tribunal shall not ‘entertain” any appeals that
fail to comply with the designated provisions. On the other hand, the RATA
states that the Tribunal shall not ‘allow to be lodged; allow to be heard’. This

necessitates a further understanding of the terms (i) entertain and (ii) “allow to
be heard’.

Observably, entertain implies a complete dismissal of a non-compliant appeal
at the time of filing; while "allow to be heard" refers specifically to allowing
arguments to be presented, in a hearing, regarding a compliant appeal.
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3.36.

3.40.

Section 59 TAA could be read as barring filing and hearing of an appeal (“shall
not entertain” being interpreted as “shall not accept an appeal”). It imposes a
stricter rule that the Tribunal shall not even allow lodging of an appeal. On the
other hand, section 13 RATA, is a permissive rule. Ordinarily, the Tribunal is
not supposed to permit an appeal to be lodged unless there is compliance with
Part VII of the Tax Administration Act. However, if an appeal is nonetheless
lodged without such compliance, the Tribunal will not proceed to hear that
appeal until compliance with Part VII has been established. Seemingly, the
Tribunal may accept lodging of appeal but shall not hear it unless section 59
TAA is satisfied.

In common law jurisdictions, the principle that specific statutory provisions
override general ones (generalia specialibus non derogant) is a recognized canon
of construction, often applied to resolve conflicts between different pieces of
legislation or different sections within the same Act. This principle is applied
alongside the primary rules of interpretation (literal, golden, and mischief
rules) as developed by the judiciary. See S v Mhlungu and Others (CCT25/94)
[1995] ZACC 4; 1995 (3) SA 867 ;1995 (7) BCLR 793 (CC) (8 June 1995)5

Thus, on the question of which provision prevails, the RATA is the principal
Act establishing the Tribunal, while the TAA is a general law of tax
administration. In case of inconsistency, the former and more specific statute
governing the Tribunal’s jurisdiction, namely the RATA, should prevail.

This stipulation has implications for non-compliance. It indicates that the
Tribunal typically acts to prevent non-compliant appeals from being accepted
initially. Nonetheless, if a non-compliant appeal is lodged, it will be ineligible
for a hearing until the conditions of Part VII of the TAA are fully satisfied.

Importantly, once an appeal has been lodged, the party may correct any non-
compliance prior to the hearing. If the appeal remains non-compliant by the
time of the hearing, the Tribunal will refuse to hear the appeal.

Therefore, the failure to comply with the deposit requirement does not trigger
an outright dismissal on filing as contended by the Respondent. We opine that
this irregularity can be cured before hearing of the appeal.

Issue 4: Meaning and scope of ‘a tax decision’, ‘assessments, ‘tax liability” and
the application of the deposit requirement.

In their application for a constitutional referral in this matter, the Appellants
reiterated that what they are disputing in their appeal is the imposition of a
liability to pay capital gains tax to the Respondent, but not the assessed amount
of the tax to be paid as such. It seems to be their suggestion that just because

5Available on S v Mhlungu and Others (CCT25/94) [1995] ZACC 4; 1995 (3) SA 867 ; 1995 (7) BCLR 793
(CC) (8 June 1995)
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they are disputing liability and not the assessed tax amount, the deposit
requirement may not be applicable in an appeal.

A. Statutory Framework

Section 2 TAA defines a “tax decision” as a decision made by the
Commissioner General under a tax law, including an assessment or omission,
but expressly excluding, inter alia, public, class or private rulings, objection
decisions, and the compounding of offences.

Under section 55(1) TAA, it is provided that a tax decision is made:

(a) in the case of an assessment, when the notice of assessment is served on the
taxpayer; and

(b) in the case of any other tax decision, when the Commissioner General
serves the affected person with written notice of the decision.

Then, section 56 TAA allows a person who is dissatisfied with a tax decision
that affects that person to lodge an objection with the Commissioner General
within thirty days of being notified of the decision.

And, section 59(2) TAA provides that where an objection decision raises a tax
liability, an appeal to the Revenue Appeals Tribunal shall not be entertained
unless the appellant has paid the prescribed deposit.

B. Meaning and Scope of a “Tax Decision”

From a holistic reading of sections 2 and 55 of the Act, the Tribunal finds that
a tax decision refers to a formal and legally operative decision made by the
Commissioner General under a tax law, communicated to an affected person
by service of an assessment or written notice, and which produces legal
consequences for that person as a taxpayer and which can be subject to an
appeal to the Tribunal, and subject only to the express statutory exclusions.

Notably, the Act clearly distinguishes between: (i) assessments, and (ii) “any
other tax decision”.

This distinction demonstrates legislative intent that a tax decision is a broader
concept than an assessment alone.

C. Whether All Tax Decisions Involve an Assessment

The Tribunal determines that not all tax decisions involve an assessment of tax
payable.
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While an assessment is expressly included within the definition of a tax
decision, the reference in section 55(1)(b) of TAA to “any other tax decision”
confirms that Parliament contemplated decisions under tax laws that do not
quantity tax pavable. To hold otherwise would render section 55(1)(b) otiose.

Accordingly, tax decisions fall into two broad categories: (i) Assessment-based
tax decisions, and (ii) non-assessment tax decisions.

D. When Tax Liability Arises

The Tribunal determines that liability to pay tax, in the sense of an enforceable
monetary obligation, arises only in tax decisions involving an assessment.

An assessment is the legal mechanism through which: (i) an abstract tax
charging provision is applied to a taxpayer, and (ii) a specific amount of tax
payable is quantified and demanded.

Where a tax decision does not involve an assessment, it may affect rights,
status, entitlements or compliance obligations, but it does not crystallise a
payable tax liability.

E. Examples of Non-Assessment Tax Decisions under Malawian Tax Laws

Without being exhaustive, the following constitute tax decisions that do not
involve an assessment:

(a) Retusal or cancellation of VAT or other tax registration;

(b) Refusal to grant or withdrawal of an exemption, relief, or tax incentive;
(c) Denial of a tax refund or tax credit;

(d) Decision designating a person as a withholding agent;

(e) Compliance or record-keeping directions issued under tax laws;

(f) Imposition of administrative penalties not accompanied by an assessment
of tax;

(g) Decisions determining the tax treatment or characterisation of a transaction
without quantifying tax payable.

Each of these decisions affects the taxpaver and is made under a tax law, yet
none necessarily assesses tax payable.

F. Scope of Appeals to the Tribunal
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